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EDITORIAL NOTES 



THE LATE CHIEF JUSTICE BEATTY 

THE death of Chief Justice Willam H. Beatty ends a career of 
fifty-six years as lawyer and judge in two states. A District 
Judge in Nevada from 1864 until 1875, he then became Associate 
Justice and later Chief Justice of the Supreme Court of that state 
until 1880. Returning to California he was elected Chief Justice 
of the Supreme Court and served continuously from 1889 until 
his death August 4, 1914. 

It is not the place here to speak of his permanent contributions 
to the law and to the history of the state. He was an excellent lawyer 
but much more than that. A fine sense of justice led him to toil 
painstakingly through voluminous records to determine the sub- 
stantial merits. His was never the easy way of deciding a case on 
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an abstract legal proposition appearing on the surface. His dis- 
senting opinions seem to express the law as it ought to be. 

It was the intention of the late Chief Justice to retire from the 
bench at the expiration of his term in January, 19 15. It is matter 
for regret that he could not have lived to learn, in well earned 
leisure, the affectionate reverence in which he was held by the bar 
of the state. The life of Chief Justice Beatty is in itself a vindica- 
tion of our legal institutions. 



WATER TITLES OF CONSUMERS UNDER THE UNITED 
STATES RECLAMATION SERVICE 

IN connection with the situation developed in a preceding 
issue of this Review 1 as to the ownership of water-right titles 
and the relations of the consumers to the canals, it is interesting 
to consider the conditions fixed by Congress and by official prac- 
tice under the Reclamation law. 

The Reclamation Act literally construed does not specifically 
provide for a water-right for homestead entrymen. It is only by 
inference that the act can be construed as giving them any right 
to the use of water. On the other hand the act specifically pro- 
vides for the sale of the right to the use of water for lands in 
private ownership. 2 

The payments made under the act by the water-users are 
merely a return to the United States for the moneys expended in 
building and operating the irrigation works as held by the United 
State Supreme Court in the case of Swigart v. Baker.* 

In return for these payments the water-users will acquire a 
usufructuary interest in the canal system* which may be stated 
as equivalent to the United States holding the title to the canal 
system for the benefit of the water-users, who are required to 
operate and maintain the canal systems, the United States operat- 
ing and maintaining the reservoir systems. 

It will be observed that Congress here undertakes to sell to 
the individual a right to the use of water. The rulings of the 



1 (May, 1914), 2 Cal. Law Rev. 273. 

2 §5. 

* (1913), 229 U. S. 187. 

* §6, Reclamation Act. 
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department confine the sale of water-rights from the irrigation pro- 
jects to individuals. At one time the department held that a sale 
might be made to a corporation, with limitations as to the principal 
place of business being in the neighborhood and the limitation of 
irrigable area as in the case of an individual, but a year ago it 
was held that a water-right may not be sold to a corporation. 

On the other hand in what is known as the Warren Act, 
approved February 21, 191 1, 5 the secretary is authorized to make 
contracts for the use of excess storage or carrying capacity, with 
corporations or individuals, but only for the purpose of distribu- 
tion to individual water-users, with the same limitations of owner- 
ship and residence as in the case of private landowners under the 
Reclamation Act. 6 

Section 2 provides for co-operative construction with corpora- 
tions or individuals with a similar, though implied, limitation 
regarding distribution to individuals. 

The system so developed by the acts of Congress seems logical 
and is practically applied with private irrigation systems in nearly 
all cases where the water-users own, or by reason of payment of 
the charges, will ultimately acquire an interest in the irrigation 
system. 

Morris Bien, 
United States Reclamation Service. 



FEDERAL CONTROL OVER STATE COMMERCE WHEN 
RELATED TO INTERSTATE COMMERCE 

THE United States Supreme Court holds, in the Shreveport Case 1 
that the federal government has power to control rates 
applicable solely to the domestic commerce of the state when 
the assertion of such authority is necessary to protect interstate 
commerce against unjust discrimination. It holds, further, that 
Congress has appropriately exercised such power in section 3 of 
the Act to Regulate Commerce. 2 It is accordingly determined that 
an order of a state railroad commission fixing rates upon state 



"36 Stat, at L. 925. 
•§ 1. 

1 Houston E. & W. T. Ry. Co. v. U. S. (1914), 34 Sup. Ct. Rep. 833. 

2 24 Stat, at L. 379. 380, ch. 104, U. S. Comp. Stat. 1901, pp. 3154, 
3155. 
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traffic cannot survive a finding by the Interstate Commerce Com- 
mission that the rates which the state has prescribed unduly dis- 
criminate against related interstate traffic. In so holding, the 
court sustains an order of the Interstate Commerce Commission* 
requiring the Texas & Pacific Railway Company and the Houston 
East & West Texas Railway Company to charge no higher rates 
for interstate transportation from Shreveport, Louisiana, to Texas 
points than the state rates contemporaneously maintained from 
Dallas and Houston, Texas, for corresponding distances.* The 
carriers are authorized to comply with the order by advancing the 
state rates to the level of the interstate rates found by the com- 
mission to be reasonable. The net result of the decision is to 
subordinate the state to the federal authority, even with respect 
to traffic confined to state bounds, to the extent that interstate 
traffic is affected. 

The facts involved in this decision are strikingly similar to 
those presented in the Minnesota rate litigation. 5 In each case 
the acts of the state, although operative in terms upon interstate 
traffic alone, compelled the carriers either to discriminate against 
interstate traffic or to bring their interstate rates into harmony 
with the state-made rates. (A significant feature peculiar to the 
principal case is the frankly avowed determination of the Texas 
Railroad Commission, pursuant to its policy of protecting the 
Texas shipper against his competitors in other states, to prevent 
the carriers from reducing their interstate rates to the level of 
the state rates.) 9 In view of the substantial identity between the 
issues involved, it would seem that the result reached in the Shreve- 
port Case comes perilously near to being a departure from the 
position taken in the Minnesota Rate Cases. The point was 
squarely raised in the Minnesota rate controversy, the problem 
being stated by the court in the following terms : 

"The question we have now before us, essentially, is 
whether after the passage of the Interstate Commerce Act, 



8 R. R. Com. of La. v. St. Louis S. W. Ry. Co. et al. (1912), 23 
I. C. C. 31. 

*The commission's holding is in accord with its conclusion in 
Reliance Textile & Dye Works v. Southern Ry. Co. (1907), 13 I. C. C. 
48, but a contrary result was reached in Saunders v. So. Ex. Co. (1910), 
18 I. C. C. 415. The commission has, therefore, returned to its initial 
position. 

"Minnesota Rate Cases (Simpson v. Shepard) (1913), 230 U. S. 
352, 57 L. Ed. 1511, 48 L. R. A. (N. S.) 1151, 33 Sup. Ct. Rep. 729. 

6 R. R. Com. of La. v. St. Louis S. W. Ry Co., supra, 33-36. 
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and its amendment, the State continued to possess the state- 
wide authority, which it formerly enjoyed to prescribe reason- 
able rates for its exclusively internal traffic". 7 

The court's analysis of the federal act and the decisions there- 
under led it to conclude that there is 

"... no foundation for the proposition that the act 
to Regulate Commerce contemplated interference there- 
with. . . . Neither by the original act nor by its amend- 
ment, did Congress seek to establish a unified control over 
interstate and intrastate rates; .... It cannot be sup- 
posed that Congress sought to accomplish by indirection that 
which it expressly disclaimed, or attempted to override the 
accustomed authority of the States without the provision of a 
substitute. On the contrary, the fixing of reasonable rates for 
intrastate transportation was left where it had been found; 
that is, with the States and the agencies created by the States 
to deal with that subject." 8 

It was further stated that 

"... the decisions recognizing and denning the state 
power wholly refute the contention that the making of such 
rates either constitutes a direct burden upon interstate com- 
merce or is repugnant to the Federal statute." 9 

By way of dictum, the court asserted that it is competent for 
Congress, when state and interstate commerce are commingled, 
to extend the federal authority over the entire field of operations 
in order to assure its supremacy in the field specifically committed 
to its charge, but that such action had been taken by Congress was 
emphatically denied. 10 It was declared that the State of Minne- 
sota 

"... exercised an authority appropriate to its terri- 
torial jurisdiction and not opposed to any action thus far 
taken by Congress." 11 



7 Minnesota Rate Cases (Simpson v. Shepard), supra 420. 

s Ibid, pp. 420-421. 

»Ibid, p. 423. 

10 Ibid, pp. 432, 433. The position would seem to have been tenable 
that inconsistencies between state and interstate rates are necessarily 
incident to the dual control over commerce established by the federal 
scheme of government — that the nation and the state are alike supreme 
within the spheres respectively allotted to them, irrespective of indirect 
conflicts. Such was undoubtedly the earlier view. (Sands v. Manistee 
River Improvement Co. (1887), 123 U. S. 288, 31 L. Ed. 149, 8 Sup. 
Ct. Rep. 113; Ames v. Union Pac. Ry. Co. (1894), 64 Fed. 165, 171.) It 
must now be conceded that the authority of the state over its domestic 
commerce is not absolute, but qualified in many vital respects. 

" Ibid, p. 432. 
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It is difficult to reconcile these expressions with the conclusion 
now announced that authority has been conferred upon the Inter- 
state Commerce Commission, notwithstanding the proviso in section 
1, to prevent carriers from maintaining a rate adjustment which 
unduly prefers state to interstate traffic. In the words of the 
court, 

"... in view of the aim of the act and the com- 
prehensive terms of the provisions against unjust discrimina- 
tion, there is no ground for holding that the authority of 
Congress was unexercised . . . " 12 

The court takes refuge in the observation interjected into 
the Minnesota opinion 18 that it lies with the Interstate Commerce 
Commission exclusively, under the doctrine of the Abilene Cot- 
ton Oil Case, 11 to determine whether or not discrimination is en- 
gendered by a disparity between state and interstate rates. An 
effort is made to distinguish the Minnesota decision by pointing 
out that, in that instance, 

"There had been no finding by the Interstate Commerce 
Commission of any unjust discrimination." 15 

The distinction is, however, hardly satisfactory, since the essence 
of the holding in the Minnesota case was that the state's control 
over its domestic commerce is unrestricted in the absence of con- 
flicting action by Congress, and that existing legislation evidenced 
no intent to assume control over commingled state and interstate 
operations. 

It would seem that the case established by the carriers in the 
Minnesota litigation was as persuasive as that presented in the 
principal decision. The competition between Minnesota cities and 



12 Houston E. & W. T. Ry Co. v. U. S., supra, 839. 

13 Minnesota Rate Cases (Simpson v. Shepard), supra, 419. 

« Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co. (1907), 204 
U. S. 426, 51 L. Ed. 553, 27 Sup. Ct. Rep. 350, 9 Ann. Cas. 1075. This 
doctrine was first pronounced with respect to the reasonableness of 
rates for transportation, but was subsequently extended to rules and 
regulations. (B. & O. R. R. Co. v. U. S. (1910), 215 U. S. 481, 54 L. 
Ed. 292, 30 Sup. Ct. Rep. 164;I. C. C. v. D. L. & W. R. R. Co. (1911), 
220 U. S. 235, 55 L. Ed. 448, 31 Sup. Ct. Rep. 392.) All questions of 
discrimination under the act, arising either in connection with rates 
(Robinson v. B. & O. R. R. Co. (1912), 222 U. S. 506, 56 L. Ed. 288, 
32 Sup. Ct. Rep. 114) or practices (U. S. v. Pacific & Arctic R. R. & 
N. Co. (1913), 228 U. S. 87, 57 L. Ed. 742, 33 Sup. Ct. Rep. 443) are now 
included within the principle. The propriety of extending the doctrine 
to the issue now under consideration is doubtful, since, as will later be 
pointed out, the carriers may not resort to the commission for relief 
against the act of the state. 

" Houston E. & W. T. Ry Co. v. U. S., supra, 839. 
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neighboring Dakota communities was at least as direct and sub- 
stantial as the competition between Dallas and Houston in Texas, 
on the one hand, and Shreveport in Louisiana, on the other. The 
coercive effect of the acts of the state upon interstate rates, 
although its enactments and orders were directed specifically to 
state rates alone, was abundantly proved and apparently con- 
ceded. 16 Notwithstanding these facts, the court disclaimed au- 
thority to strike down the acts of the state. Are we to conclude, 
therefore, that the only vice in the carriers' cause in the Minne- 
sota litigation was a mistaken remedy? That the only tribunal 
endowed with power to grant the relief to which the carriers were 
entitled was the Interstate Commerce Commission? If this con- 
clusion is correct, the carriers are left practically remediless in 
the great majority of cases. The Interstate Commerce Com- 
mission may not entertain jurisdiction over the complaint of a 
carrier that the enactment of a state legislature or the order of a 
state railroad commission has forced a change in its interstate 
rates, or is compelling it to discriminate against interstate shippers 
or passengers. The Act to Regulate Commerce fails to provide 
appropriate machinery. Accordingly, the doctrine of the Abilene 
Cotton Oil case is inapposite. It would seem to follow that relief 
is possible only in those instances where complaint is made by 
interstate shippers that their interests have been injuriously affected 
by the act of the state. In the majority of cases it is improbable that 
such complaints will be made, for the action of the state usually 
exercises such an immediate and coercive influence upon interstate 
traffic, particularly when the state controls rates between estab- 
lished "basing" or "breaking" points, that it is impossible to main- 
tain the previously existing interstate rates pending an attack on 
the state-made schedules. Moreover, interstate shippers are fre- 
quently able so to manipulate their shipments as to avail them- 
selves directly of the state rates, this practice being apparently 
sanctioned by the decision in Gulf, Colorado & Santa Fe Railway 
Company v. Texas, 17 recently reaffirmed in Chicago, Milwaukee 
& St. Paul Railway Company v. Iowa. 18 These tendencies, coupled 
with the non-availability of a ready remedy, explain the power 
of the state to control by indirection the rates which can be main- 
tained by the carriers for interstate traffic. The net result of the 

16 Minnesota Rate Cases (Simpson v. Shepard), supra, 381-393, 394. 
" (1907), 204 U. S. 403, 51 L. Ed. 540, 27 Sup. Ct. Rep. 360. 
18 (1914), 233 U. S. 334, 34 Sup. Ct. Rep. 592. 
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decision would seem to be that the state is forbidden to fix rates 
which will discriminate against interstate traffic, but that the 
carriers ordinarily have no means of relief against such action. 

The court has unquestionably modified its holding in the Min- 
nesota Rate Cases. It has vastly extended the operation of the 
commerce clause. This result was foreshadowed in St. Louis, 
Southwestern Railway Company v. Arkansas, 19 where the court 
condemned a reciprocal demurrage statute, applicable in terms 
only to state traffic, because its enforcement compelled the carriers 
to discriminate against interstate shippers. It was still more 
directly anticipated in Southern Railway Company v. United 
States, 20 where the applicability of the Safety Appliance Act to 
all vehicles used upon a railway constituting a highway of inter- 
state traffic, irrespective of the character of the commerce in 
which they might be employed, was sustained. The broad doctrine 
represents the only view of the commercial power which can ulti- 
mately prove tenable. In the epigrammatic phrasing of Mr. 
Justice Hughes, "It is of the essence of this power that, where 
it exists, it dominates". 

It may not yet be said that the authority of the state over 
intrastate traffic has been superseded. The state still controls its 
domestic commerce, subject only to the qualification that its order 
must yield to a finding by the Interstate Commerce Commission 
that the state-made rates unduly prejudice related interstate 
traffic. 

Eventually interstate carriers will be subject to a unified con- 
trol with respect to all their operations, but further decisions or 
amendatory legislation will be necessary before commerce is 
effectually freed from its "many masters". 

A. P. M. 



19 (1910), 217 U. S. 136, 54 L. Ed. 698, 29 L. R. A. (N. S.) 802, 30 
Sup. Ct. Rep. 476. 

20 (1911), 222 U. S. 20, 56 L. Ed. 72, 32 Sup. Ct. Rep. 2. 



